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Interpretation of 10 CFR 770 
 

On November 13, 2013, the Department of Energy (DOE) released what ECA believed to be 

significant changes to 10 C.F.R. Part 770, “Transfer of Real Property at Defense Nuclear Facilities 

for Economic Development,” without any opportunity for public comment, after the rule was in 

place for thirteen years as an Interim Final Rule.  The rule went into effect on December 13, 2013. 

 

On December 18, 2013, DOE sent two letters to ECA explaining that recent changes to 10 C.F.R. 

Part 770 will have no impact on the way the Rule is currently applied by DOE.  ECA members 

were appreciative of DOE’s quick response and clarification letters, however some ECA members 

remained concerned about the way the Rule could be interpreted in future. 

 

In a December 2, 2013 letter to Secretary Moniz, ECA requested that DOE withdraw the rule and 

allow for public comment and discussion before the rule became effective.  ECA outlined its 

concern that the Final Rule changes the definition of sites that are eligible for using the regulation, 

eliminates the 90 day deadline for DOE to respond to land transfer requests from local 

governments and Community Reuse Organizations (CROs), and removes environmental 

indemnification protections for communities.  ECA also requested that DOE act more quickly on 

land requests that have already been submitted to the Department as transferring land to 

communities for reuse helps to create new economic opportunities in DOE communities. 

 

After ECA sent the December 2 letter, DOE quickly set up a meeting between ECA and the Deputy 

Under Secretary for Management and Performance, The Principal Deputy Assistant Secretary for 

Intergovernmental Affairs, the Senior Advisor for Environmental Management, the Office of 

Management (OM), the Office of General Counsel (GC), and other DOE officials to discuss the 

new Final Rule.  At the meeting, DOE explained that they believed the changes to the rule were 

non-substantive in nature.  ECA requested that DOE issue a letter explaining how the changes 

would have no impact on how the Rule’s application.   

 

After ECA met with DOE, several members of Congress also sent a letter to Secretary Moniz 

expressing concern over the changes to 10 C.F.R Part 770.  In the December 11, 2013 letter 

Representatives Doc Hastings (R-WA), Chuck Fleischmann (R-TN), Joe Wilson (R-SC), John J. 

Duncan, Jr. (R-TN), Ed Whitfield (R-KY), and Ben Ray Luján (D-NM) called on DOE to seek 

input from impacted communities before moving forward with changes.  The letter requested the 

following information: 1) the purpose of the Department modifications to 10 CFR 770 issued on 

November 13, 2013; 2) a description and timeline of the process used by the Department to develop 

and finalize the modifications; 3) the reason why the 90 day deadline to respond to land transfer 

requests from local government entities and CROs was eliminated and the Department's new 

schedule for considering requests; 4) the reason for altering language regarding indemnification; 

5) a list of the sites that are impacted by the modifications as well as a list of sites not impacted; 

and 6) the Department's definitions of “downsized site” and “closed site.”  

https://www.govinfo.gov/app/details/CFR-2012-title10-vol4/CFR-2012-title10-vol4-part770
https://static1.squarespace.com/static/55c4c892e4b0d1ec35bc5efb/t/56731a551115e0e8174cbf0f/1450383957790/ECALandTransfer.pdf
https://fleischmann.house.gov/sites/fleischmann.house.gov/files/Letter%20On%20Proposed%20Land%20Transfer%20Changes.pdf
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ECA received two letters from DOE on December 18, 2013.  In the first letter (Enclosed) addressed 

to ECA Chair Mayor Thomas Beehan, Deputy Under Secretary for Management and Performance 

David Klaus explained that the Final Rule cannot be withdrawn without initiating a new 

rulemaking procedure.  He referred to the second letter (Enclosed) from the Deputy General 

Counsel to ECA Executive Director Seth Kirshenberg (“GC Letter”) which explains that the 

changes to 10 C.F.R 770 are “considered non-substantive and will therefore not alter the way in 

which land transfer request are processed or which land is eligible under the Rule.”  Klaus went 

on to explain that the Department values its working relationship with ECA and will continue to 

work closely with local governments.  He also addressed land transfer requests that have already 

been submitted to DOE and said “The Department is taking steps to improve the timeliness of our 

review process and we are committed to working with each requestor to approve mutually 

beneficial land transfer requests, and we continue to strive to improve our process.” 

 

The GC Letter stated “the revised rule will not change the way in which land transfer requests will 

be processed by the Department or which sites will be eligible for land transfers.”  It went on to 

say that “the addition of the terms ‘closed or downsized’ simply reflects that if a defense nuclear 

site has land that is unneeded, temporarily underutilized, or underutilized and the Department 

determines to consider transferring or conveying the land, this would be considered ‘downsizing.’  

If there is land that is located on a defense nuclear facility, and it is not subject to a land withdrawal 

order issued by the Department of the Interior, then that property can be considered for transfer 

and reuse.” 

 

ECA is pleased that the Department then met with ECA to discuss its concerns and quickly issued 

letters clarifying the changes.  ECA is also pleased that DOE is taking steps to improve the 

timeliness of their land transfer request review process.  However, many ECA members remained 

concerned that the rule was issued without opportunity for public comment and that the changes 

included in the Final Rule could potentially impact the ability of DOE to transfer land to 

communities in the future, especially if a different administration or staff is in place.  ECA 

members feel that the language included in the Final Rule is still confusing and could exclude sites 

in the future if the Rule is interpreted differently than in the GC letter.  ECA is hopeful that the 

changes will not impact the way the Department transfers land now, or in the future.  Moving 

forward, it is essential that all DOE offices will recognize the importance of local government 

involvement in DOE decision making, and that DOE will solicit local government and community 

input before issuing final decisions.   

 

 

 

Enclosure(s): As stated. 

https://static1.squarespace.com/static/55c4c892e4b0d1ec35bc5efb/t/5669c0b3c21b862b68f1caaf/1449771187210/DOEresponseLandxfer.pdf







